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April 30, 2012 
 
The Honorable Noreen Evans, Chair 
and Members, Senate Judiciary Committee 
State Capitol, Room 2187 
Sacramento, CA 95814 
 
SB 1374 (Harman) -- OPPOSE 
 
Dear Senator Evans: 
 
The Community Alliance with Family Farmers (CAFF) is a statewide organization 
representing both family farmers and urban residents who support sustainable food and 
farming policies. We oppose SB 1374 as it would essentially overturn the court decision 
in Jacobs Farm/Del Cabo, Inc. v. Western Service, Inc [190 Cal.App.4th 1502, December 
20, 2010] where the appellate court found that California’s statutory and regulatory 
oversight of pesticide use was intended primarily to ensure safety standards and not to 
displace private common law tort remedies for harm caused by pesticides. 
 
The case revolved around the volatilization of organophosphate pesticides that moved 
with the fog from Brussels sprouts fields to organic herbs fields. The Santa Cruz County 
Agricultural Commissioner investigated the incident and maintained that the pesticide 
applicator was not at fault, since the pesticides had been applied properly to limit drift at 
the time of application. The Agricultural Commissioner did not consider volatilization to 
be drift under California’s pesticide laws. Testimony in the court case by scientists 
showed that volatilization of pesticides was a well-know phenomenon in the scientific 
community and that both the pesticide applicators and the Agricultural Commissioner 
should have known this. The trial court agreed and the jury found in favor of the plaintiff; 
the appellate court also agreed. 
 
SB 1374 would extend the protection from being sued that is afforded government 
employees when they misinterpret the law to private parties who rely on such 
misinterpretations. In the Jacobs’ Farm case, this would have meant that the defendant 
would not have been liable for the contamination of the organic crops because defendant 
relied on a misinterpretation of the pesticide laws by the Agricultural Commissioner. This 
was in fact one of the main arguments by the defendant in the appeal. 
 
In our experience, the Agricultural Commissioners and the Department of Pesticide 
Regulation commonly misinterpret the pesticide laws in this manner and have been under 



 

36355 Russell Blvd., Davis, CA 95616        P.O. Box 363, Davis, CA 95617-0363 
Phone: 530.756.8518       Fax: 530.756.7857      E-mail: caff@caff.org      Web site: www.caff.org 

a lot of political pressure to do so. Volatilization of pesticides and herbicides is a 
common phenomenon and will become worse if the US EPA approves Dow’s petition for 
2-4d-resistant corn. To create a law like SB 1374 that allows private parties to hide 
behind the immunity granted government employees, who are themselves subject to 
political pressure by the very people they are regulating, is to create even more 
opportunity for private parties to pressure government employees to interpret laws in 
their favor.  
 
The pesticide case is just one example of how SB 1374 could lead to worse 
environmental outcomes, as regulatory interpretations by government employees absolve 
polluters of liability for their pollution. CAFF believes that it would be a mistake to pass 
such a law and we urge you to vote against it, because private parties should remain 
liable for their actions no matter the regulatory interpretation, so that the threat of civil 
action causes them to exercise the maximum amount of caution in their actions. As the 
appellate court wrote: 
 

“If a civil suit seeking compensation for an injury caused by the negligent 
application of a pesticide causes a pesticide applicator to take additional 
precautionary measures, so be it. It is the law that if a pesticide applicator knows 
or should know that an injury is the reasonably possible result of applying a 
pesticide in a particular place, the mere existence of a permit does not give the 
pesticide applicator a license to ignore those consequences.” [190 Cal.App.4th 
1502, December 20, 2010, p 26] 

 
 
Sincerely, 

 
David Runsten 
Policy Director 
 
cc: Justin Malan, EcoConsult, 916-448-1015  


